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REMARKS 

Applicant thanks the Examiner for his time and discussion of the proposed claims on 
Tuesday, August 25 th , 2009. Claims 23- 3 1 have been canceled. Claims 32-43 are 
now pending in the application. The new claims are fully supported by the 
specification, claims, and figures as originally filed including, but not limited to, 
Figures 7, 1 7 and paragraphs [0038], [0041-0046], [0056-0057], [0104], [0126-0127], 
[0131], [0135], [0148] and [0245]. No new matter is believed or intended to be 
involved in these new claims. 

Objections 

The Office Action objected to Claims 28 and 30, however, due to the cancellation of 
these claims, these objections are now rendered moot. 

Rejections 

The Office Action rejected claims 22-31 under 35 USC 101, 1 12 (paragraph 2), and 
102(a/e). The 102(a/e) rejections were based on US 2002/0129127 (Romero). 
Although these claims have been canceled, the following contains some discussion of 
these rejections as those rejections pertain to the newly entered claims. 

Remarks Regarding the 35 USC 101 Rejection 

With regard to current or future rejections under 35 USC 101, it is noted that all of the 
new claims recite systems/machines including physical components (server, 
distributors, datastores, etc.) which are covered under the four statutory classes of 
invention. 

Applicant further notes that there is no support whatsoever in case law examining 
software -related inventions for the Examiner's contention that "software alone fails to 
fall into one of the four statutory classes of invention" [June 2009 Office Action at 7]. 
The most recent, binding case ( In re Bilski ) on this subject specifically refused to 
adopt such an exclusion: "Therefore, although invited to do so by several amici, we 
decline to adopt a broad exclusion over software or any other such category of 
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subject matter beyond the exclusion of claims drawn to fundamental principles set 
forth by the Supreme Court." See, In re Bilski , 545 F.3d 943 (Fed. Cir. 2008) at FN 
23, cert granted, June 1, 2009. Appeals heard by the Board of Patent Appeals and 
Interferences, since October 2008, appear to have disregarded this portion of the 
decision which, furthermore, is currently on appeal to the United States Supreme 
Court. 

Remarks Regarding the 35 USC 112 (paragraph 2) Rejection (Claims 26, 28, and 

m " 

Applicants believe that the new claims are definite within the meaning of 35 USC 112 
(paragraph 2) and request that the Examiner allow them without further delay. 

Remarks Regarding Canceled Claim 26 (As Regards Current Claims 33, 37, and 
40). 

The Examiner rejected Claim 26 under 35 USC 112 (paragraph 2) because it was 
unclear to him how a "specific consumer (singular) may comprise a set of members 
(plural). (June 2009 Office Action at 11). To the extent this applies to the new 
claims, purely for explanation and not limitation, Applicant directs the Examiner to 
[0126] of the Application which discloses one example of how a specific consumer 
(e.g., a residential account) may comprise multiple members (e.g., family members). 
Additional embodiments of this paradigm are disclosed in the specification including, 
but not limited to, corporate accounts including multiple employees. 

Remarks Regarding Claims 28 and 31 

The Examiner rejected Claims 28 and 3 1 based on the assertion that the terms 
"large/small" were too relative to be considered definite within the context of 35 USC 
112 (paragraph 2). Applicant canceled these claims but clarified the degree of 
difference in the currently pending independent claims 32, 36, and 39. To wit, 
Applicant claimed that the " a set of logical server partitions comprising at least two 
hundred logical server partitions to each physical server" . Please see, at least, Figure 
7 and [0135] for support for this amendment. 
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Remarks Regarding the 35 USC 102 Rejection (Claims 23-31) 

The Examiner rejected Claims 23-31 under 35 USC 102(a/e) as being anticipated by 
US Publication No. 2002/0129127 (Romero). Applicant has entered new claims 32- 
43 in response. 

Romero discloses a type of logical server partitioning (see, Romero at Abstract and 
[0020]) but does not teach the division of processes and storage into different sets of 
logical resources so that each set of resources can be moved independently to 
different physical servers . See, Application at [0027]. Work requests, for instance, 
may be moved or reconfigured independently of each other as server or database 
capacity changes. See, Application at [0038]. This also offers more fine-grained 
control of consolidation or division of work for upgrades or recovery from failure. 
See, Application at [0027]. While Romero may dynamically add another CPU to its 
system (see, Romero at [0021]), it does not disclose moving the logical divisions to 
alternative physical servers. Romero's physical servers remain insular entities within 
the server pool. See, Romero at Figure 2. 

These differences are elucidated in the Claims of the present Application through the 
following language, included separately and jointly, in the newly pending independent 
claims. This language was discussed in the August 25 th Interview: 

wherein said work management system is designed to permit said specific logical 
server partition to be moved to a different physical server independent of any other 
logical server partitions residing on said specific physical server; and 

wherein said work management system is designed to permit said specific logical 
datastore partition to be moved to a different physical datastore independent of any 
other logical datastore partitions residing on said specific physical datastore. 

Thus, Applicants believe that the new claims overcome the rejections based on the 
Romero reference and request that the Examiner allow them without further delay. 
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General Remarks 

Since, for at least the reasons discussed above, each of the pending claims in the 
application recites novel limitations not taught or suggested in the prior art of record, 
applicants respectfully request that each rejection be withdrawn and that claims 32-43 
be allowed in their present form. Applicants submit that the above discussion does 
not constitute an exhaustive list of the novel limitations found in claims 32-43 which 
are not taught or suggested in the prior art of record. To the extent that applicants 
have not addressed certain aspects of the present rejection, please do not construe the 
same as an admission as to the merits of the rejections. Indeed, applicants reserve all 
rights with respect to arguments not explicitly raised herein. Additionally, per Hakim 
v. Cannon Avent Group, PLC, et al. (Fed. Cir, 2007), the Applicants further request 
that the Examiner critically consider all of the presently pending claims without 
regard to former disclaimers made in an attempt to reach agreement with the 
Examiner as, due to the language used in the new claims, the Applicants do not wish 
to have any prior statements on the claims erroneously construed against the present 
language and, in particular, against the newly entered claims of this Application. 



CONCLUSION 

In light of the arguments made herein, it is respectfully submitted that the claims of 
the present application meet the requirements of patentability under 35 USC § 101, 
112 (paragraph 2), and 102. Accordingly, reconsideration and allowance of these 
claims are earnestly solicited. Applicants encourage the Examiner to contact their 
representative, Ria Schalnat at (513) 651-6426 or rschalnat@fbtlaw.com , if questions 
persist or if additional matters need to be dealt with prior to allowance. 

The Commissioner for Patents is hereby authorized to charge any deficiency or credit 
any overpayment of fees to Frost Brown Todd LLC Deposit Account No. 06-2226. 
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Respectfully submitted, 




U.S. Patent & Trademark Office 
Registration No. 47,058 
Attorney for Applicants 
FROST BROWN TODD LLC 
2200 PNC Center 
201 East Fifth Street 
Cincinnati, Ohio 45202 
(513) 651-6426 



